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Chapter 1. An Introduction

One of the major moral dilemmas that confronts a physician in working with the dying patient is how to
respond to the request a patient makes to be assisted in ending one’slife. The legal right to refuse or to
terminate treatment has been well established. The right has been supported in adecision of the U.S.
Supreme Court ©. The development of living wills and durable medical powers of attorney are
implementing strategies that bolster the patient’ sright to control the nature and extent of medical treatment

in the future. @,

Theright to have medical assistancein ending one’slifein the terminal phase of alife threatening illness,
has become the focus of vigorous debate in our country @ Dr. Jack Kevorkian has focused public attention
on the plight of suffering terminal patients who desperately want relief from their suffering

In amore subdued and genteel manner, Dr. Timothy Quill has been an effective medical spokesmanin
calling attention to the desperate need of suffering terminal patients who request to have the help of their
physician in providing a death with dignity. The patient wants the physician to provide the tools
(medication) to end his suffering and to end hislife. Dr. Quill has provided an exa mple of physician-
assisted suicide from his own practice, faced possible prosecution, and devel oped guidelines that might be
used in implementing physician-assisted suicide®. His guidelines would protect the patient, the physician,

and the patient’ sfamily.

The Dutch have provided us with alegally sub rosa but nationwide application of physician-assisted suicide
1t has sparked vigorous debate both in Holland and in the United States ). The recognition that life
termination in the Netherlands has gone beyond responding to the requests of presumably rational,

suffering terminally ill patients, has been a cause for alarm®. The Royal Dutch Medical Society has called

for areview of the program and for some degree of containment ©

The state of Oregon in 1994 passed alaw legalizing physician-assisted suicide and set up guidelines for its

application which were quite similar to those Dr. Quill had suggested 19 Thelaw is currently being



implemented. There were 15 reported deaths in Oregon during 1998 of patients who were assisted by their

physician in dying.

The Group for the Advancement of Psychiatry has had along-standing interest in the psychological aspects

of the final stage of life. At asymposium entitled Death and Dying: Attitudes of Patient and Doctor in

1963, members of the Committee on Aging focused on experience, attitudes, and responses to the process

of dying @ The Committee on Aging addressed the more particular issue of life terminationin a

(12)

symposium entitled The Right to Die: Decision and Decision-Makersin 1971'"“. Both symposia set out

clearly the background for the current debate on euthanasia and in particul ar, physician-assisted suicide.

In the 1963 symposium, members generally took the position that the psychologically mature person would
come to accept, with some degree of tranquility, the inevitability of one's demise (death) @ The counsel
that Dylan Thomas offered his father was not to go gently into the good night @3- This counsel was rejected
in favor of the philosophical view of Lao Tzethat “Who dies, and in dying does not protest his death, he
has known atrue old age”. This sanquine position was somewhat qualified by the observation that a
balance between acceptance and rejection was the mo re usual mature response, a response described as a

“qualified immunity”.

In the 1963 symposium the denial of death was linked to our need asindividualsto control our fate®. The
belief that we can control our fateis fed by the significant contribution to “ premature” death of factors over
which we have some control: accidents, suicides and homicides. The recognition that not all factors
causing death are inevitable implies for the individual that one may be able to control longevity or to

prolong theinevitable. Theissue of control was discussed but was not a central topic.

In the 1963 symposium, participants advocated telling the patient, who really already knows, that he or she
has afatal disease. Thisallows talking about theillness so that the threat of being alone, the corethreat in
dying, isdiminished. To maintain life, in the final phase of living, aloneness must be undercut, hope must

be sustained, and meaning must be explored.



In the 1971 symposium The Right to Die: Decision and Decision-Makers the focus was on the autonomy

right of the suffering patient in the final phase of life ™. 1t was directed, not to acceptance, but rather
towards control. There was strong support for the right of the suffering patient to decide when and how he
would die. There were acceptable reasons for wanting to die. There was a clear recognition that for the
human animal, the quality of life was akey determinant of life. The patient should have theright to refuse
or to stop unwanted treatment. In the same vein, the standard for the withdrawal of life support should be
the permanent |oss of consciousness, not the cessation of organ function. The right of the individual to

control the circumstances surrounding the end of hislife was supported.

In the 1971 symposium there were caveats raised in the exploration of the patient’ sright to die ™. A
concern was expressed about possible subtle social pressures that might encourage the suffering terminal
patient to hasten his death. Premature termination of life could be used as a hostile, destructive gesture
toward the living, rather than coming to terms with death. One voice, Maurice Linden, spoke for engaging
the hopel ess patient in a process that restored hope and meaning to life and effectively countered the wish

todie.

The philosopher and sage Abraham Kaplan summarized the remarks of the 1971 participantsin ahighly
sympathetic and evocative manner ™. He saw asan el ementary right, possessed by all men, theright to
die and to decide when to die. He concurred in the view of the hypocrisy of a state that says it can send its
citizensto diein war, terminate their lives for crimes they have committed, but withholds the right of the
suffering terminally ill to end their lives. Professor Kaplan acknowledged that for physicians, death isthe
enemy, and that physicians are dedicated to saving lives. He reminded us of the injunction from
Deuteronomy in which God says, “Behold, | have this day set before you the way of life and the way of
death. Now, therefore, choose lifel” However, human life has asignificant qualitative dimension. He
agreed that death could be arelief from the burdens of life. The doctor must not abandon the patient to

loneliness and depersonalization. The doctor’s own fear of death must not lead to the over response of



futile treatment or the under response of withdrawal and neglect. Professor Kaplan concluded that, “If the

person’ s life has been fulfilled, then death can be a closure in which dignity may remain”.

The symposium audience raised a number of issues that should have been addressed by the speakers. Such
issuesincluded the recognition that death is a social matter and that death affects the bereaved survivors.
The meaning of death and the rituals that surround it vary significantly from cultureto culture. It wasthe
failure to address euthanasia and particularly the physician’ s role in euthanasia that was thought by the

audience to be missing in the symposium.

It istherequest, if not the demand by the patient that one has the right to have physician assistance in dying
and to die with dignity. Thisisthe unfinished business from the 1971 symposium on the Right to Die *?.
It isthisissue that focuses attention by the Committee on Therapeutic Care of the Group for the
Advancement of Psychiatry. What is stance of the physician and particularly the psychiatric physician in
respect to euthanasia and to physician-assisted suicide? Physician-assisted suicide is the major moral

dilemmafor American physicians. Hopefully, in this examination we will serve to illuminate the problems

inherent in physician-assisted suicide.
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Chapter 2. Definitions

What do physician-assisted suicide and what is excluded mean? The work of Koenig®™ and Lundberg®®
provide some distinctions that are potentially useful. Koenig(l) describes passive euthanasia “asinvolving
the removal of tubes, respirators or any other type of artificial support that may prolong life’. Physician-
assisted suicide “ occurs when a physician intentionally and willfully takes actions that help a suicide to end
hisor her life.” “This may involve providing information on ways of committing suicide, supplying a
prescription for alethal dose of medication, providing a syringe filled with alethal dose of medication,
inserting an intravenous line so that the patient can inject the drug, or providing a suicide device that the
patient can operate”. “Active euthanasiainvolves aphysician willfully and intentionally performing an
action that directly and immediately resultsin the patient’s death. Here, the physician isthe actor, but acts
at the patient’ srequest.” “Some but not all see differences between passive forms of assisted suicide
(providing alethal dose of medication or apparatus to inject it) and active euthanasia (physician injecting a
lethal drug), pointing to different degrees of physician influence or control over the process leading to

death”.

Lundberg® defines euthanasia as “ an easy death or means of inducing one, or the act or practice of
painlessly putting to death a person suffering from incurable conditions or diseases.” He believesthere are

six identifiable magjor types of euthanasia. He offers examples of each:

1. Passive. A physician may choose not to treat acute bronchopneumonia or sepsisin a person with
Alzheimer’ s disease or may not resuscitate a patient with carcinomatosis who has experienced a
cardiac arrest.

2. Semipassive. A physician may withhold medical treatment, such as nutrition or fluids, from a person
who isin comafrom postnecrotic cirrhosis and hepatomawith cerebral metastasis.

3. Semiactive. A physician may disconnect the ventilator from a patient who isin a stable vegetative

state from massive cerebral infarction and has no hope of regaining consciousness.




4. Accidental (“double-effect”). A physician may administer a narcotic to relieve bone pain in a patient
with terminal metastatic breast cancer, and the narcotic may incidentally depress respiration

sufficiently to cause death directly or facilitate the development of afatal bronchopneumonia.

5. Suicidal. A person with metastic lung cancer may intentionally overdose on alcohol and barbituates
causing his or her own death; a physician may have provided the drugs.

6. Active. A physician may administer alarge, surely fatal overdose of morphine or potassium to a
patient with the acquired immune deficiency syndrome who has widespread Kaposi’ s sarcoma,

pneumocystic carinii pneumonia, and the dementia of cerebral toxoplasmosis.

The first four euthanasia categories Dr. Lundberg views as legal. Thefifth is often practiced. Thesixthis
illegal and feared by physicians as uncontrollable and contrary to our cultural beliefs. Dr. Lundberg
believes physicians must confront the problem of physician-assisted suicide. We can ignore the public
demand or develop guidelinesto cover the passive-active continuum of “euthanasia’. Working with
informed and consenting patients, close family members, appropriate religious advisors, and

knowl edgeable and consenting physicians, we can deliberate together with full disclosure and

documentation, developing a series of rules such as Quill® has suggested for P-A.S..

Dr. Lundberg writes “pain and human suffering, quality of life, productivity, and financial coststo
individuals and society must be weighed together against perceived benefits of preventing death by
prolonging dying”. We must as physicians“...honor atradition that has persevered for thousands of years:
the necessity to preserve the best possible life for the longest possible time. When one backs away in any

sense from the utter sanctity of maintaining human life, the slope becomes very slippery indeed”.

The euthanasia continuum, which Dr. Lundberg describes, is essentially a passive-activeone. Heraisesa

number of pointsin regard to suffering, the quality of life, and financial costs, all of which need

clarification and definition. Who will define suffering, the quality of life, or the value of ahuman life?

It may be worthwhile to quote that part of the Hippocratic oath related to our present exploration, “...I will
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Give no deadly drug to any, though it be asked of me, nor will | counsel such”. The active and some of the
passive forms of euthanasiaare proscribed. The active form of euthanasiais also clearly forbidden by the

AMA Ethical Code®.

Itiscrucial to recognize as Cassell™ has pointed out that “bodies don'’t suffer, people do”. This directs our
attention towards the person who is suffering, not just on theillnessin hisor her body. Those who request
P-A.S. arerequesting relief from their suffering; they no longer want to endure the pain, harm, injury, or
loss that define their suffering. Physical pain is not the major reason for requesting life termination. When
askedin asurvey(ﬁ) why they might request P-A.S, Americans place not being a burden on their families
first (47%) and to avoid pain second (20%). Patientsin Holland” who have requested P-A.S. gave | oss of
dignity (57%) as their main reason with avoidance of pain second (46%). The so-called nobility of
suffering is more often experienced as some sort of unfair unpunishment or penalty, one the sufferer feelsis

unjust and from which he seeksrelief.

When life has become senseless as aresult of suffering, some patients want help in dying. Theloss of
life' ssignificanceisinevitably the consequence of how the patient assesses the quality of life. A life
without meaning is alife not worth living is the formulathat can be applied in the patient’ s request for
P-A.S. The suffering that the patient experiences |eads to the request for P-A.S. Pain relief without

restoration of meaningfulnessto life, may serve as an inadequate correction.

We have not addressed the complexities of determining terminal illness that underlies the patient’s
suffering. Given the difficultiesin predicting death, how long before death is a patient terminal? If a
patient is suffering, must he or she be terminal? Dr. Kevorkian has assisted patients who are not terminal,

and the Dutch have extended their assistance to patients who are not terminal .
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Chapter 3. Legal Issues

Medicine in the United States, as aregulated profession, has along history of involvement with the legal
system. The privilege to practice medicine is delineated on a state by state basis by the legislature of each
state and controlled through aregulatory medical board. Both state and federal authoritiesregulate a
physician’s prescribing of medication. Physicians are open to civil and criminal prosecution for breaches
in professional conduct. Physicians contribute to decision-making in administrative, civil, and criminal

legal proceduresin their roles as medical examiner or expert witness.

One area of the law in which psychiatry is more specifically involved with the legal system than other
branches of medicine involves establishing the mental competence or incompetence of a person (or
patient). Psychiatrists have been central in assisting courtsin making these decisions. If patients are
judged to be incompetent, then patients can be held in a health facility against their will. 1f incompetent,
patients can be treated over their objections in some circumstances. Asaresult of acompetency hearing,

the last will and testament of a deceased person can be set aside.

If physician-assisted suicide (P-A.S.) islegalized in the United States, then psychiatrists may be asked, as
part of the legal regulatory process, to certify that the patient is not mentally ill and mentally competent to
request assistancein dying. If all patients seeking P-A.S. had to be screened for competence, psychiatrists

would object™®.

Psychiatry, therefore, may engage the political process as advocates for or against P-A.S. Psychiatrist may

welcome an understanding of the legal principlesthat bear on the questions surrounding “theright to die”.

The freedom to act, free of legal encumbrances, isaright that has been guarded as precious by the United
States Constitution and by the United States Supreme Court in its constitutional interpretations. The Bill of
Rights, in the 9" Amendment to the Constitution, after enumerati ng a number of specific rightsin the

preceding amendments, makes clear that thelist is not inclusive, and that there are rights which remain with
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theindividual. The 9" Amendment providesthat “...the enumeration in the Constitution of certain rights
shall not be construed to deny or disparage othersretained by the people.” In hisdissent in Olmsted vs. the
United States (1928) @, Brandeis concluded that the makers of the Constitution “....conferred (to the
individual) as against the government, the right to be let alone — the most comprehensive of rights and the
right most valued by civilized men”. Thiswas cited by Justice Goldberg in Griswold vs. Connecticut
(1965), ® which first recognized marital privacy rights. Justice Douglasin Roe vs. Wade (1973) @ pointed
out that one area of privacy under the liberty right in the 14" Amendment was “ ... freedom from bodi ly
restraint or compulsion, freedom to walk, stroll, or loaf.” Justice Harlan opined, “liberty guaranteed in the
Due Process Clause of the 14" amendment “..is not a series of isolated points...and...includes a freedom
from all arbitrary impositions and purposel ess restraints...and which also recognizes...that certain interests
require particularly careful scrutiny if state needs are asserted to justify their abridgement.” (Poevs.

Ullman, (1961)®.

One has the freedom to act, to have freedom, and to do what one wants. What about the right to decide
when to die? The state has an obligation to restrain certain activities because it has an obligation to protect
the life of its citizens®. Froma legal point of view, suicideis as an act, which the state will go to great
lengths to prevent. The state hasageneral interest in preserving the life of its citizens and a more specific
interest in preventing suicide. The state has an interest in avoiding the involvement of third parties and
precluding the use of arbitrary, unfair or undue influence, particularly among the elderly, the infirmed, and
the poor and minorities, to assent to their own death. The state wantsto protect innocent people such as
individuals with depression, children, individuals who are handicapped, and those individuals who are an
economic burden to society from life termination. The state has an interest in protecting family members
and loved ones. The state has an interest in protecting the integrity of the medical profession. The state has
an interest in avoiding the adverse consequences that might ensue from permitting physician-assisted

suicide as has been reported to have occurred in he Netherl ands®.
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Isthe right to decide when to die a fundamental right? It is not mentioned in the Constitution or its
amendments. Other rights have been found that are not stated directly in the Constitution. Will the right to

decide when to die becomeone of those rights?

What is the basis for finding aright, which has no textual support in the language of the Constitution?
Thisfinding rests on the view that fundamental liberties are so-called because they are “implicit in our
concept of ordered liberty” and that “neither liberty nor justice would exist if they were sacrificed.” (Palko
vs Conn, 1937) (. Fundamental liberties are considered to be those that are * deeply rooted in the Nation’s
history and tradition” (Moore vs City of East Cleveland, 1977) (8. The fundamental rights that have been
recognized are those contained in the Bill of Rights. The freedom of association, equal participation in the
political process, theright to interstate travel, and the right to basic fairnessin criminal procedures are
maintained. Procedural safeguards against governmental deprivation of life or liberty and the right to
privacy are also recognized. The right to privacy isfamily oriented and involves personal decisionsin
regard to marriage'®, procreation®®, family relationships™?, child rearing, education®®®® contraception™"

and abortion®.

Isthe right to decide when to die another privacy right? If there were aright to decide when to die, as
thereis aright to terminate an unwanted pregnancy, then the involvement of physiciansisrequired. Since
aphysician may terminate a pregnancy, physicians may be asked by right to die supportersto assist in life
termination. A patient’s relationship to aphysician during treatment for aterminal illness bears on the

problem.

There has been along history in English Common Law and codified by state legislatures that a competent
person has the right to refuse medical treatment. The modern history of these cases starts with Karen
Quinlan in New Jersey (1976) ' Saikewicz in Massachusetts (1977) *®, Bouviain California (1986) 1"

and ends with the United States Supreme Court’ s decision in the case of Nancy Cruzan (1989) !9



In order to treat a patient, one needs the permission of the patient. To treat a mentally competent adult
against hisor her will isconsidered illegal. In order to treat a patient against one’ s will, an incompetency
judgment must be accomplished. In assessing the patient decision to refuse treatment, the consequences of

no treatment is not an issue.

The United States Supreme Court has observed that “...no right is held more sacred, or is more carefully
guarded, by the common law, than the right of every individual to the possession and control of his own
person, free from all restraint or interference of others, unless by clear and unquestionable authority of the
lav’ ®. Asaresult, one requires the informed consent of the patient to engage in amedical treatment.
Justice Cardozo aptly described this doctrine: “ every human being of adult years and sound mind has a
right to determine what shall be done with his own body; and a surgeon who performs an operation without

his patient’s consent commits an assault for which heis liable in damages” (19,

Ms. Karen Quinlan was in a vegetative coma on life support and her parents petitioned for removal of the
life supports. The hospital where she was hospitalized and her physicians opposed this decision. The
State Supreme Court of New Jersey(l5) found that Ms. Quinlan’s parents, as her guardians, had theright to
stop such treatment and have her taken off her respirator. They held that Ms. Quinlan had a privacy right to

terminate treatment grounded in the Federal Constitution.

After Quinlan, most courts have subsequently based aright to refuse treatment either solely on the common

law right to informed consent or on both the common law right and a constitutional privacy right(ls).

The guardian of aseverely retarded 67 year- old leukemia patient who was resident in a state institution
refused medical treatment for his charge. The Supreme Court of the State of M assachusetts ® upheld the
guardian’sright as “a person has a strong claim in being free from non-consensual invasion of body
integrity (1977).” However, the Court went further and said, “... of even broader import...isthe

constitutional right to privacy”.
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Ms. Bovia, a 28 year-old competent, quadriplegic patient in California requested that the feeding tube,
which had been placed against her, be withdrawn. The California Appeals Court (1986) ") upheld her
right to refuse treatment and ordered the tube withdrawn. The Court explicitly stated that her motivation
and the consequence of her decision could play no role in altering her right to refuse treatment. The Court
saw the decision to terminate one’ s life as the ultimate exercise of onesright to privacy. Thisisastriking
contrast to Callahan’s vient®® followi ng John Stewart Mill, that afree man does not have the freedom to
embrace an activity such as slavery, which would destroy hisfreedom. The decision to destroy life cannot

be seen as consonant with one’ sright to control one’slife.

The United States Supreme Court has held that privacy does not protect all personal decisions. One’s
choice of living companions can be restricted by ordinance,®" and there s no constitutional right to

homosexual sodomy between consenting adults 2.

The implications of legal arguments supporting the right to assistance in dying are quite different if theline
of argument supporting a decision is based on aright to refuse medical treatment or on the basis of aright
to privacy. Theformer implies a passive position protecting bodily integrity, while the latter implies the

(23)

right to an activity in which positive action can be taken."*”. If P-A.S. is seen as a privacy right, the state

would be prohibited from interfering, and physicians could be permitted to assist in life termination.

The United States Supreme Court’ s only “right to die” decision prior to its June 26, 1997 decisions®®¥
occurred in Cruzan vs. the Director, Missouri Dept. of Health™®. The parents of Nancy Cruzan, who was
in an irreversible vegetative coma, petitioned that her nutrition and hydration be withdrawn. The Court
acknowledged that the United States Constitution grants a competent person a constitutionally protected
right to refuse-life saving hydration and nutrition. However, the State could demand that prior evidence of
the incompetent patient’ s wishes be provided by clear and convincing evidence before the life support

could be withdrawn.
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In aconcurring decision, Justice Scalia held in the Cruzan Case, that there is no constitutional right to
suicide or any form of elective death. Suicide can be accomplished by passive means such as refusing to
take medication or refusing to continue dialysis that would lead to death or by active means such as
engaging in activities that are intended to cause death. He argued the intent isthe same and the distinction

guestionable.

The significance of this holding is that the liberty interest in Cruzan isrelated to the right to refuse
treatment and not a privacy right. This distinguishes the decision from that in Roe vs. Wade'® and
particularly from Casey vs. Planned Parenthood®), areaffirmation and elaboration of Roe vs Wade. If the
Cruzan decision were seen as analogous to other privacy protections, then theright to die would be a
foregone conclusion. Thiswould not preclude the right of the statesto limit the right to physician-assisted

suicide with rules and regulations, as they did the right to abortion.

The U.S. Supreme Court on June 26, 1997 rendered its opinion that the prohibition on assisting suicide
does not violate either the Equal Protection Clause®? or the Due Process Clausé® of the 14™ amendment.
The court recognized that “... Americans are engaged in an earnest and profound debate about the morality,
legality and practicality of physician-assisted suicide. Our holding permits the debate to continue...” and

“...adlow(s) reasonable legislative consideration” ®

If physicians address meaningfully physician-assisted suicide in the public arena, then it is essential to
understand the Court’ s reasoning in finding no constitutional right to physician-assisted suicide.
Misunderstandings between physicians and the legal community are often due to alack of knowledge of
each other’sviews. Clarification of the finding of no constitutional right to assisted suicide by the Supreme

Court either under the Equal Protection Clausé?” or the Due Process Clausd® may be required.

A challenge has been brought by physicians and patientsin New Y ork State®®” stating that the mentally
competent, terminally ill, were differentially treated based on whether they were on life support systems or

not. Those on life support could have their wish to die honored by requesting of their physicians that their
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life support systems be withdrawn. Those terminally ill, mentally competent not on life support, could not
get their wish honored by their physician’s prescribing medication that would end their lives. The
physicians asserted that it would be consistent with the standards of their medical practice to prescribe
lethal medication for mentally competent, terminally ill patients who are suffering great pain. Patients
request their doctors' help in taking their lives, but they are deterred from doing so by New Y ork State’s
assisted suicide ban. The U.S. Second Circuit Court of Appeals (New Y ork) agreed with the petitioners
and saw no difference between withdrawing life support or taking medicine to die when the intent and
outcome were the same. The U.S. Supreme Court did not agree and saw the patient petitioners as
differently situated. To let nature take its course such aswithdrawing life support, is different than
affirmatively intervening such as taking pillsto facilitate death. The Equal Protection Clause was not
violated. The Court saw mentally competent terminally ill individuals on life support as differently situated

than those who were not on life support.

The physicians and claimants from the State of Washington® asserted that there is aliberty interest based
upon the Due Process Clause of the 14" Amendment, which extends to mentally competent, terminally ill
adults, the right to commit suicide with a physician’s assistance. The claim relies on the Court’ s decisions
in two cases: Nancy Cruzan®® and Casey®. The former gave control over one's body, an autonomy issue,
to theindividual to decide not whether to live or die, but how to die, i.e. by withdrawing life support. In
Casey, the right to define the meaning of one’slife and the right to make intimate decisions was described
as an autonomy issue and was seen as fundamental to liberty. Theright to choose when to die was argued

by the Washington State claimants as similar to the right of awoman to have an abortion.

The U.S. Supreme Court applied its two-part substantive due-process analysis©. First, the Court did not
find that the right asserted for physician assisted-suicideisrooted in the nation’ s history and tradition.
Second, a careful, specific description of the liberty interest in question was not provided. The liberty
interest was variously described as 1) aright to determine the time of one’ s death, 2) theright to die, 3) a
liberty to choose how to die, 4) aright to control one’sfinal days, 5) the right to choose a humane,

dignified death, and 6) the liberty to shape death. The Court felt that the specific question at issue was
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whether the liberty protected by the Due Process Clause includes aright to commit suicide, which would
include aright to assistance in doing it. Casey(zs) recognized that many of the rights protected by the Due
Process Clause are grounded in personal autonomy, but the Court noted that not al important, intimate, and

personal decisions have due process protection.

The State of Washington’s assisted suicide ban must be related to alegitimate government interest. The
State claimed these interestsincluded: 1) prohibiting intentional killing and preserving human life, 2)
preventing suicide, especially among the young, the elderly, and those suffering from untreated pain,
depression, or other mental illnesses; 3) protecting the medical profession’sintegrity and ethics and

mai ntaining the physician’srole asthe patient’ s healer, 4) protecting the poor, the elderly, disabled persons,
theterminally ill and personsin other vulnerable groups from indifference, prejudice, and psychological
and financial pressure to end their lives, and 5) avoiding the slide to voluntary or involuntary euthanasia as
the experience in the Netherlands suggests might happen. The Court found these arguments persuasivein

supporting the State’ sinterest in prohibiting physician-assisted suicide.

Physiciansin the New Y ork State® case expressly stated that prescribing medication to allow a patient to
end one's life would be consistent with their medical practice, and they would do it if it werelegal. Thisis
the view of asignificant minority of American physicians, but at odds with the code of ethics of the

American Medical Association®,

The history of thelegal attitude toward suicide and assisting someone in a suicide has taken two different
directionsin Anglo-American legal tradition®®. The ban against suicide as a crime leading to forfeiture of
real and personal property has evolved to decriminalization. The forfeiture is now recognized as punishing
the survivors. Suicide was recognized as non-felonious. Assisting someone to commit suicide continues
to be seen asthe same as assisting in murder. It wasand isacrime. Itisnot legal to murder someone even
if they request it. To find assisting in suicide acceptable would be to reverse 700 years of history and legal

tradition.



The Due Process Clause goes beyond guaranteeing afair process and protecting against physical
constraints. It gives heightened protection against government interference with certain fundamental rights
and liberty interests, such as the right to marry®, to have children™, to direct their education™ and
upbringing®*?, to marital privacy®, to the use of contraception®, to bodily integrity™®, to abortion® and to

refuse life saving medical treatment(*®.

In the June 1997 U.S. Supreme Court judgment,©®@ Justice O’ Connor asserted that the constitutional
question about physician-assisted suicide does not have to be addressed. Patients in both New Y ork and
Washington have access to medication to relieve suffering. The state’ sinterest liesin protecting the
vulnerable and those not facing imminent death. She supported alegislative process that strikes a balance

between the alleviating the suffering of competent, terminally ill and the state’ s interests.

Justice Stevens concurred in the majority opinion and agreed that it was important that the debate
continue®. The debate should also include the limits the Constitution places on the state’s powers. By
deciding that capital punishment is constitutional, we have accepted that alesser value can be placed on
some lives. The Court accepted capital punishment by defining a narrow category for capital punishment.
He does not accept unlimited autonomy. Theloss of one of usisalossfor all of us. He opined that every
application of the prohibition on physician-assisted suicide may not be valid asis also truein capital cases.
We have already accepted hastening death in accepting capital punishment. We have moved beyond the

protection of every life.

Justice Stevens identified the issuesas not whether to live or die, but how to die. Aswe deal with the
competent, terminally ill, the threshold in regard to living has already been passed. He saw Cruzan®” as
allowing the individual to make judgments about the quality of life. The individual can, he asserts, choose
the final chapter in hislife. The state’ sinterest in preventing abuse does not apply to an individual whois
not the victim of abuse. Justice Stevens assertsthat all suffering cannot be alleviated. If oneisadequately
informed of all alternatives, arational choice for suicide might be made. The state’ sinterest in preventing

error and abuse would be minimal. The integrity of the medical profession might be better served by not
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withholding treatment, but by easing suffering and making death tolerable. Doctors are already engaged in
withholding life support and giving terminal sedation. Justice Stevens asserted that the so-called
unqualified interest in the preservation of human life is not sufficient to outweigh the interest in liberty.
Stevens provided the basis for a constitutional right to physician-assisted suicide. A very careful definition

inagiven case or alaw is required which, like capital punishment, is narrowly tailored.

In the June 1997 judgment, Justice Souder reviewed the Washington State casd® and articulated that the
respondents (petitioners and doctors) acknowledged the historical basis for the prohibition on suicide and
assisting suicide. The respondents noted that the Court has rejected historical precedence in the past. The
claimants suggested that criminal penalties on suicide are now limited only to assisting. Yet, in Cruzan,*®
the doctor can stop treatment and treat residual anxiety. Theright to an abortion reversed history and
allowed doctor participation. Decisions about life that are part of the control over one’s body are an
autonomy decision. We already permit a doctor to withdraw life support on request and to perform an

abortion on request. Isthere not aright to assistance, with limitation, to suicide?

The State argued that itsinterest isto protect life generally, discourage suicide, and to protect the terminally
ill from involuntary suicide and voluntary and involuntary euthanasia. Justice Souder wants to protect the
irresponsible, to protect against the mistake of inadegquate medication, to protect against mistaken diagnosis
and prognosis, and to support the need to guard against voluntary and involuntary euthanasia. Justice

Souder clearly fearsthe slippery slope.

Vigilance by physiciansis not enough. Doctorswill do what patients want. There are economic pressures
on doctors and patients. The contrary views of the Dutch experience raise questions for Justice Souder.
Justice Souder wantsto allow legislators to experiment with solutions to the problems of the terminally ill.
Legal activity regarding physician-assisted suicide will now revert back to the states. Thelaw isin placein

Oregon to permit implementation of physician-assisted suicide under a set of rules.



What isthe effect if the action is up to the states? There will be considerable pressure on legislatures to
pass laws, similar to Oregon’s, to permit physician-assisted suicide. There will also be considerable
pressure to maintain the status quo, as 44 states currently have laws against physician-assisted suicide. The
role of psychiatry isto highlight concerns about the impact physician-assisted suicide will have on doctor-

patient relationships. These concerns will be discussed in other sectionsof this report.
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Chapter 4. A Philosophical Basis for Opposing Physician-Assisted Suicide

What position can a physician, and by extension the society, take toward physician-assisted suicide? An
examination of the fundamental assumptions that underpin medical careisin order. Such anexploration is
often considered too theoretical to be helpful in practical situations. Without such as examination,
decisions are made and behaviors are undertaken because of current trendsin the society. Theimplications
of the act are not described and euphemistic phrases such as a“good death” are presented in amisleading

manner.

Pellegrino reports that the solutions that we seek come from a conceptual framework.). If we are not to
leave our responses to intuitive, visceral or unarticulated value judgments, our views about our professional
roleinlife and death must be undertaken. Dr. Pellegrino depicts a need to re-examine medical ethics
because of the changesin our society’s view of moral issues. He argues that medicine must focus on

medical ethicsin a serious philosophical inquiry.

For the religious person, God gives the individual, and God will decide when and under what circumstance
lifewill end. If one does not base one’ s decision on religious tradition, where does one start? The
appropriate starting place is to address the condition that man finds himself in a godless world, constrained
by Darwinian rules. If evolution is blind, man finds himself in a hopeless dilemma.® Should I ask for
specialized help in ending my life? Thesequestions are irrelevant, if we view human life from an
evolutionary perspective of several million years. What difference would it make in a world without
meaning? What does it matter if one member of a species dies or for that matter if an entire species

disappears?

The existential dilemma posed by an evolutionary perspectiveisintolerable for usall. The human
imperative isto infuse meaning into life and to give life avalue. Effortsto derive the meaning of life from

our biology have been most unconvincing®.
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The effort to solve the existential crisis may surface at two pointsin the developmental process. In
adolescence, as the adol escent addresses the physiological and psychological changes which to agreater or
lesser extent characterize the stormy period in which identity begins to take shape”. The strugglein

adolescence can giveriseto an existential depression.

In the second half of life, it may occur after one has established oneself as aworking person and as a
biologically procreative person who has nurtured the next generation. When all these have been attempted
and mastered, what then? The question what does it all mean is asked most poignantly by those who have
mastered successfully the first half of life. “A new meaning may be sought, often atranscendental
one”®® _ |n this brief review, all people must confront conceptual basis for our moral reasoning. It

requires accompanying awareness that provides us with aclue asto our direction .

Given that we give life meaning, the necessary fundamental basis for our later reasoning islost, if lifeis
lost. The behaviorsthat have been identified as self-preservation or the life instinct reflect the centrality of

life.

The solution to the existential horror isto infuselife with meaning. We must “delude” ourselves that our
life is deemed important, or perhaps supremely important. We will acknowledge the problem potentially
posed by altruism®, where we giveour lifefor another. Altruism underscores how precious we value our

own lives; to giveit up for another is the supreme sacrifice.

In the limited time of our Republic, the centrality of life has been honored in two statements. Inthe
Declaration of Independence, the inalienable rights of all men are seen aslife, liberty and the pursuit of
happiness. Inthe 14" amendment to the Constitution, the same formulais approximated when it says
“...nor shall the state deprive any person of life, liberty or property without due process of law”. Life,
liberty, and autonomy has become the basis for human rights. Autonomy underpins the right of women to

have control over the content of their bodies®. This autonomy right is the basis for arguing that one has
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theright to take one’slife 19 |tisthis autonomy right that some physicians want to use as arationale to

permit their assisting patientsto die.

The pursuit of happiness reflects acomment on the quality of life. Life and liberty are intrinsic, but

happiness, one has the right to pursue and perhaps obtain, but it is not guaranteed.

In ameaningless world, we have arbitrarily chosen life and its protection as our primary concern. We do
not see this as derived from our biology. We seeit as the consequence of our thinking. We must make

sense out of our trivial and pointlesslivesin order to make our livestolerable.

If lifeisthe essential postulate, then autonomy and quality of life issues becomes secondary. A basisfor
moral decision making becomes possible. The implication for physician-assisted suicide aswell as active

and passive euthanasia still needs to be explored.

If life and its preservation are the most important, although arbitrary, human values, how does this view
impact on those situations in which society has traditionally sanctioned the taking of human life, such as
war, self-defense, capital punishment, and abortion? It seemsthat each of these situationsis an exception,

each being more or less compelling.

In the case of war, the national interest isthreatened. Thosein authority, with the consent of the governed,
enter awar in which the enemy and our own people, both wanting to preserve life, arekilled. The
contradiction to the primacy of preserving lifeisclear. The threat from the former Soviet Union was to our
autonomy and to our liberty. Pacifist solutions are viable if the opponent (enemy) isrule-governed, or if
constraints on life quality and liberty, but not on lifeitself, areinvolved. To diefor life, so someone else

can live, is acceptable.

War isan argument provided for killing in self-defense. An exception is made to our fundamental goal.

The preservation and maintenance of lifeisinvoked, but only when it isonelife or the other. Restraintin
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the act of self-defense is alegitimate expectation. Only enough force to prevent your losing your lifeis

generally acceptable.

What is the attitude about capital punishment? The State has the right to terminate alife. The necessity for
such activity is generally argued to deter subsequent killing. The exception here isthat the criminal has
gonetoo far. Anindividual who hastaken alifewill have hislife taken, not to balance the scales but to
teach others not to do this. Whether the deterrence works, the logic of the argument and its morality isin
question. If nurturing and maintaining alifeisour overriding goal, capital punishment is a strange way to

sustain this goal.

The most recent challenge to the primacy of life is the establishment of awoman’sright to abortion.
Termination of apregnancy on request (demand) is the woman’s choice. If one seesthe fetusin the first
trimester asalife, then the society has allowed one person, the mother, to have the right to terminate the
life of another, thefetus. In thisview, the state has sanctioned murder. Abortion isnot athreat to our
national interest or to the life of the attacked, asin self-defense. It is not done to teach amoral lesson, asin
the case of capital punishment. The argument in this circumstance challenges the order of life, liberty and
the pursuit of happiness because it places liberty beforelife. If thefetusis not seen asalife, then the

argument ismoot. Calling the fetus previable makes the fetus non-living, and abortion is not killing.

What are the implications for a society of placing the autonomy standard as the principle virtue? Itisthe
autonomy standard that isthe principal challengeto the life standard in the question of physician-assisted
suicide. The quality of life issues are achallenge in problematic situations, such as euthanasia and

eugenics.

In war, self-defense, capital punishment, and abortion, there isachallengeto life as the primary virtue.
There are justifications for each exception. The most serious challengeto life as the prime value isthe

autonomy argument inherent in the right to choose abortion.



Therole of the physicianis, as has been argued elsewhere 11 derived from the collective of the soci ety.
Therole of physicianisnot an intrinsic right of the practitioner. It isaright delegated from the society to
the physician. Chases 2 has argued that there are rules, developed by the profession, which govern the
actions of physicians. Rules have been enunciated to enhance and to support a physician’s functioning.
The goals of the physician, set by society, precede the rules.

What isthe primary goal of the physician? Itisto nurture and to sustain life 193,

If lifeis not the prime
goal, the physician’sroleis absurd. The physician’sjob isto foster life and to abstain from those activities,
which can curtail life. Real life experiences must guide the physician and facilitate decision-making in

complex and painful human situations. The physician’sroleisto promote life.

Should the physician respond to the patient who requests his expert help in terminating hislife, in
committing suicide? To be consistent with his societal mandate, the professional must refuse the request.
This need not and should not lead to abandonment of the patient. On the contrary, aphysician is
commanded to nurture life and to utilize the ameliorative techniques of comfort care as part of one’s

role™.  To cure on occasion, to comfort when possible, and to do no harmis the creed of the physician.

But what are the other roles aphysician fulfillsin providing service to patients? In abortion on request, the
physician has already accepted that afetusisnot alife, or that the liberty and autonomy rights of the
mother are alegitimate exception to acommitment to life. The patient says that the right to commit suicide
isequal to the right to have an abortion. The patient expects assistance in the exercise of liberty and

autonomy to terminate life.

Callahan  has argued that a freedom, which destroys freedom, makes a mockery of freedom, asit
terminates the ability to exercise freedom. If life and its preservation are the prime virtue for physicians,
then its destruction, as the physician would in physician-assisted suicide, is prohibited. How freeisa

choice, if suffering isso great that dying is the only choice?



Autonomy placeslifein asecondary position. Asarationalefor P-A.S, autonomy would require another
exception. The conflict in our society is between autonomy and life, @ with quality of life, *® not far
behind. The exercise of autonomy contradicts our fundamental goal, which is preservation of life. Thisis
not the same as our recommending a course of action to a patient, and the patient not accepting the

treatment recommendation.

Conflict between the life supporting role and the patient’ s autonomy rights has been resolved in favor of
autonomy in the development of living wills and durable medical powers of attorney. Patients now define
the extent of treatment, which is acceptable @7 Thisisan extension of the patient’s autonomy right to

refuse treatment 9.

As Gaylin, Kass, Pellegrino and Siegrist have stated, 9 « Physicians must not kill”. They must not kill
becauseit is such a contradiction to their fundamental societal roles, the nurturing and sustaining of life.
Pellegrino writes, “...the moral basis for medical practice must proscribe euthanasia because it contravenes

the primary healing purposes of medical activity.” )

We have not explored other reasons why physicians should not kill. These are ably and convincingly
presented by Pellegrino D He posits that killing by physicians distorts the healing relationship by
destroying trust and anticipates the grave social consequence, the slippery slope, that results from such

behavior.

The fundamental human condition is being alive. Itisbeing alive that allows usto give life its meaning.

The goal of medicine isto support and nurturelife.
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.Chapter 5. Psychiatrists' Attitudes towards Physician-Assisted Suicide: A Survey*
A patient’ sright to control the time and process of death has become an increasingly pressing issuein
medical practicein the United States. A patient’s right to refuse life prolonging or life saving treatment has

been firmly established by judicial decision and by statute®®.

In abrief review of ethical issues® Dr. Edmund Pellegrino argues that physician-assisted suicide is one of
the two magjor issues, (the other is embryo research) that “ promises to dominate public discourse in medical
ethicsin theimmediate future.” He urgesthat “individual physicians, the profession and the public
acquaint themselves with the arguments and their implications for the kind of society we are, and want to

become, and the role that medicine should play in our treatment of human life.”

There has been aremarkable change in the attitude of the general public toward a patient’ sright to request
assistancein dying(s). In 1947, thirty-seven percent of the public favored making such arequest legal; by
1991, seventy percent of the adult population of the United States favored such alaw. Age, religion, and
race influence one's view of the withdrawal of life support and euthanasia®. More younger people (18-34)
arein favor of legalizing euthanasia and physician-assisted suicide (70%) then are older people (54%),

Catholics (72%) more than Protestants (59%), and whites (71%) more than blacks (49%).

The survey data on physician attitudes and practicesin regard to physician-assisted suicide and euthanasia
isnot asclear.""*? Physiciansin Wisconsin are not supportive”, while those from Michigan®, Oregon®
and the state of Washington®™ are marginally so. Critical care physicians are actively making such life

terminating decisions™”, while Hospice physicians oppose such practices™?.

*Published in The American Journal of Forensic Psychiatry 19:81-90, 1998.

Overall, the climate for legalizing physician-assisted suicideis positive as reflected in the passing of

Proposition 16 in Oregon®® and the extension of euthanasia practicesin the Netherlands'*?. The moral



barrier to physician-assisted suicide would appear to have been breached in the United States with the

passage of the Oregon Death with Dignity Act in 19943,

The 9th Circuit Federal Court of Appeals (1) has found that the provision of the Washington State law
banning assisted suicide violates the due process clause of the 14" Amendment of the Constitution. The 2"
Circuit Federal Courts of Appeals(m has found that the New Y ork statutes criminalizing assisted suicide
violate the equal protection clause of the 14" Amendment. They prohibit a physician from prescribing
medications to be self-administered by a mentally competent terminally ill person in the final stages of his
terminal illness. Therefore, they are not rationally related to any legitimate state interest. The legal status
quo appears to be changing in regard to physician-assisted suicide in the United States, although it remains
illegal in almost all jurisdictions. The United State Supreme Court has ruled that there is no constitutional

right to physician-assisted suicide.

Psychiatrists are uniquely confronted with the problem of life termination from many of their patients that
they be allowed to die or they be assisted in dying. Death from suicide occurs in 10% to 15% of patients
with major depressive disorder®®. Psychiatrists have generally viewed these requests and patient behaviors
as expressions of the patient’sillness®®. They have taken steps to protect the patients from themselves

and to institute treatment of the illness associated with the suicidal thoughts or behaviors.

Nonpsychiatric physicians tend to view their patients as competent and their requests as rati onal®®. When
aprofoundly ill patient with a poor prognosis reguests to be allowed to die (treatment withdrawal), the
possibility of arational or reasonable request is raised in the non-psychiatric physician’s mind, whether the

physician is Jack Kevorkian®® or Timothy Quill®Y.

The debate within psychiatry about the right, not to die, but to claim physician-assistance in dying has
created considerable tension. The opposing views are reflected in the writings of Herbert Hendin®@® on

the one hand and Sullivan and Y oungner™ on the other. Hendin has been avocal critic of those who

(22)

espouse assisting patientsin dying*“”. Sullivan and Youngnet‘lg), working as liaison psychiatrists, have



suggested that in the profoundly physically ill, requests for assistance in dying may be rational and
assistance might be appropriate. They point out that the usual criteriafor the diagnosis of depression in the

terminally physically ill may not be valid.

Very little has been published about the attitudes of psychiatrists toward physician-assi sted suicide or
euthanasia. Nothing is known about the prevalence of such practices among psychiatrists. 1n a 1990
telephone survey by the American Board of Family Practice of 100 internists, 100 family practitioners and
100 psychiatrists, 91% of psychiatristsindicated that they believe that “terminally ill patients have the right
to chooseto die” and 77% of psychiatrists were of the opinion “that patients have the right to choose to die

if they have an ilIness that permanently impairs their quality of life” 4.

In acarefully done mail survey of 1,355 Washington State physicians on physician attitudes toward life
termination, 250 psychiatrists were included, along with family practitioners, general internists, general
surgeons, hematol ogists and oncol ogists, and other specialists. The response rate was 67%. Overall, 48%
of these respondents felt euthanasia was never ethically justified. Fifty four percent said there were some
situationsin which it should be legalized, and 33% of the respondents said there were some situationsin
which they would be willing to perform euthanasia. In regard to physician-assisted suicide, 39% of the
respondents said it was never ethically justified, 53% felt it should be legalized in some situations, and 42%
of the respondentsfelt that there were some situations in which they would participate. Among the
physician groups, psychiatrists were the most supportive of euthanasia and physician-assisted suicide,

while hematol ogists and oncol ogists were the least supportive.

If psychiatry and psychiatrists are to address the issues involved in physician-assisted suicide and
euthanasia, an exploration is necessary of the attitudes and practices psychiatrists have in regard to assisting
patientsto die. It has been shown that such attitudes vary among members of various medical specialties"’

12)(24)

METHODS



In preparation for amonograph on the issues involved in physician-assisted suicide and euthanasiafrom a
psychiatric perspective, the Therapeutic Care Committee of the Group for the Advancement of Psychiatry
(GAP) surveyed the membership of GAP, not about their practicesin regard to physician-assisted suicide

or euthanasia, but rather their attitudes about assisting patientsin dying.

The format used to explore the membership’s attitudes was to present a brief vignette about a patient and
ask: 1) would you directly assist this patient to die? 2) would you refer this patient to someone else to
assist him or her to die? 3) would it be acceptable for other physiciansto assist similar patients to die? and
4) would it be acceptable for non-physicians to help similar patientsto die? Each question could be

answered absol utely not, probably not, uncertain, possibly yes and absolutely yes.

The survey was approved by the Board of Directors of GAP and was mailed to the 375 membersin
September of 1994. A second mailing to those who had not responded to the first mailing was done in

April 1995. The present report is the response to both mailings.

The survey presented the membership with four case vignettes. The first was a severely incapacitated 30-
year old man with rapidly progressing amyotrophic lateral sclerosis who wantsto die. The second was a
50-year old woman with severe intractable pelvic pain, associated depressive disorder, and a somatoform
pain disorder. She had eight years of unsuccessful psychotherapy, had refused antidepressants and
electroconvulsive therapy, and wanted to die. The woman then had antidepressant therapy and
electroconvulsive therapy, which both failed and the patient still wants to die. The surveyed psychiatrists
were queried about her before and after her biological treatment. The third case was a 37-year-old rapist-
murderer who had four years of psychotherapy and medroxyprogesterone treatment while in prison to
decrease his sexual desire. He was released from prison, then raped and killed again. Heis serving alife
sentence, but wantsto die by lethal injection. Thelast vignette was a 27-year old woman with AIDS who
ison arespirator with pneumonia, a morphine drip and in an irreversible vegetative coma. Her family
wants her to die. The psychiatrists were asked, would you turn off the respirator? Thiswas done and she

lingered three weeks. They were then asked, would you hasten her death by increasing her morphine drip?
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Three additional questions were asked to assess what may have influenced the respondents’ decisions. The
respondents were asked about the influence of their religious beliefs, medical training, or personal

philosophy on their answers.

Limited demographic datawas gathered. Thisincluded the age, gender and major area of professional

activity of the respondents, i.e. clinician-teacher, administrator, researcher or other.

RESULTS
There were 227 responses to the 375 questionnairesthat were sent to members of GAP, of which 224 were

usable. The response rate was 60%.

The mean age of the respondents was 59 years (+ 14). The group was made up of 80% men and 20%
women. 75% of the group were clinician-teachers, 15% were administrators, 3% researchers, and 7%

other.

Results are summarized in Table 1. The respondents would not assist the patient with amyotrophic lateral
sclerosis (ALS) to die (58% versus 33%); nor the depressed woman with pelvic pain (97% versus 0%),
even after biological treatment failed (88% versus 6%); nor the prisoner rapist-murderer (81% versus 16%).
They would turn off the respirator for the woman in a persistent vegetative state (82% versus 12%) and

they would try to hasten her death by increasing the morphine drip (50% versus 42%).

The respondents would refer the ALS patient to someone else to assist him to die (53% versus 38%).
However, they would not refer the lady with pelvic pain to be assisted to die (93% versus 1%) even after
failed biological treatment (83% versus 9%), nor would they refer the rapist-murderer (72% versus 23%).
For the 27-year old woman with AIDS, in a persistent vegetative state, the respondents would allow
someone else to turn off the respirator aswell (91% versus 6%), and they would allow someone else to

hasten her death by increasing her morphine drip (54% versus 31%).



Regarding the more general question of whether it would be acceptable for other physicians to assist
similar patientsto die, the responses are essentially identical to what respondents said about referring the
patients in the vignettes to someone to help them die. For the ALS patient, 59% would find the referral
acceptable. For apatient with pelvic pain, 92% would not refer to another physician before biological
treatment, and 78% would not refer after such treatment failed. For a rapist-murderer, 68% would not
refer. For patients similar to the woman with AIDS in a vegetative coma, 91% would find it acceptable for
aphysician to turn off the respirator in asimilar situation, and 61% would agree to increase the morphine

drip.

The respondents agreed that a non-physician should not be involved in helping patientsto die. For the ALS
patient, 60% opposed non-physician involvement; for the pelvic pain patient 95% were opposed before
biological treatment, and 88% were opposed after biological treatment failed. The opposition to a non-
physician assisting the patient in the case of the rapist-murderer is 72%. The exception isthe terminaly ill
comatose woman. Sixty-one percent felt it would be acceptable for the family to turn

off the respirator, but 68% felt it would not be acceptable for a non-physician to increase the morphine drip.

Twenty eight percent of the respondents were influenced by their religion, while their medical training and

personal philosophy influenced the answers for 84% and 98% of the respondents respectively.

Therewas a statistically significant relationship between the survey respondents’ answers and their ages.
Therewasasmall, but statistically significant, positive correlation between the respondents’ age and
willingness 1) to assist the ALS patient to die (.23); 2) to assist the woman with pelvic pain to die after the
failure of the biological treatments (.23); 3) to allow other physiciansto help similar patients with pelvic
pain to die (.22); and 4) to increase the morphine drip to help the patient in a persistent vegetative comato

die (.22). These correlations were significant at the p<.001 level.
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In only one situation did the religious beliefs, medical training or philosophy of life responses correl ate
with the answers to any of the questions about the four cases. Those psychiatrists who felt that their
religious beliefs were influential in their decisions were in the case of the patient in anirreversible
vegetative coma, lesslikely to 1) increase the morphine drip (-.31); 2) approve of othersincreasing the
morphine drop (-.30) or 3) approve of other doctors doing similar things with similar patients (-.26). All of

these correlations were significant at the p<.001 level.

In an effort to look at the consistency of respondents across the four cases, the answers to each question
were correlated with each other. There was a clear pattern of a significant correlation matrix. The overall

mean intercorrelation was .31 (p<.001).

DISCUSSION
Most psychiatrists, who are members of GAP, say that they are not willing to assist in an active manner in
the termination of a patient’slife. They would not terminate the life of the patient with ALS (58%) or the
patient with pelvic pain (97% -88%). Thisreluctanceisin contrast to 91% of psychiatristsin one study ?¥
who agreed that terminally ill patients have the right to choose to die; and, the 77% of psychiatrists who
believe that patients have the right to choose to dieif they have an illness that permanently impairs their
quality of life. It is also different from psychiatristsin the Washington State study(lo) who are more

favorably disposed toward euthanasia and physician-assisted suicide than other physicians, particularly

hematol ogists and oncol ogists.

The majority of psychiatric respondents do not apparently see themselves as agents of arapist-murderer,
who requests life termination as an alternative to life imprisonment (81%). Thisisin keeping with the
medical ethical prohibition on aphysician participating actively in an execution @ |t raises aquestion
about the position taken by those advocates of physician-assisted suicide or euthanasia, who base their
support on the existence of asignificant alteration in the patient's quality of 1ifeX?@? . Clearly, life
imprisonment poses a seriousimpairment in the quality of the prisoner’slife, yet life-termination is not

supported.



In the situation of a persistent vegetative state, psychiatrists are willing to participate in the termination of
life by turning off the respirator (82%). The number fallsto 50% when they are asked to directly hasten
death by turning up the morphine drip. Letting nature take its course is acceptable; while actively ending a
life, if apersistent vegetative stateislife, is marginally acceptable. Letting nature take its courseis
considered ethical by The American Medical Associ ation®® and universally practiced by critical care
physici ans®?. TheU.S. Supreme Court supported such action in the Cruzan decision®® but Justice Scalia,

who sees no difference between active and passive suicide, questioned this view.

The attitudes of psychiatrists shift when they are asked if they would refer the patient to someone else who
will respond to the patient’s wishes to have their life ended. The majority support terminating the life of
the ALS patient (53%), and the life of the patient in irreversible coma (91%). They are opposed to

referring the patient in pelvic pain (93%/83%) or the rapist-murderer (72%) for life termination.

The attitude of the respondents towards life termination depends on whether the patient may be seen as
terminally ill or not. Intheterminally ill situation, psychiatrists are willing to have someone else do it and
will refer the patient if they cannot do it. They would not refer in the case of a patient who requests help in
dying but is not terminally ill such asthe pelvic pain patient and the rapist-murderer. Thisdistinctionis
maintained by physiciansin surveys directed at attitudes and practice in regard to physician-assisted suicide
and euthanasia’*?. Among those who support life termination, the number goes up when asked if it is

acceptable for other physiciansto do it.

The data cannot separate whether psychiatrists who oppose the patient with pelvic pain being helped to die
is because sheisnot terminally ill or if sheisatype of patient with whom they are familiar. Termination
for “one of theirs” is not to be countenanced. The same might be said for the unwillingnessto refer the

rapist-murderer who had psychotherapy and hormone treatment to alter behavior.
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Psychiatrists, like other physi cians'”, are unwilli ng to substitute a non-physician in the role of providing
assistancein dying in the four case vignettees. The only exception istheir willingnessto let the family turn

off the respirator, a strange act of compassion.

(14) 10) (10)

In some studies the age™®, gender™®, and professional activity™® of the physician covary with attitudes
toward life termination. The age of the current respondents covaries, very modestly, (r=.22, p<.001) with
their responses to the case vignettes. The older the psychiatrist, the more willing he or she would be to
assist three of the four patients (ALS, pelvic pain,vegetative state) in dying. In keeping with the Dutch
study(l“) , we found arel ationship between age and willingness to perform euthanasia or physician-assisted
suicide. However, the greater permissiveness with age by physicianstoward life termination isin striking
contrast to the finding in the general population. The older person isless supportive of physician-assisted

suicide or euthanasia®.

The respondents felt that religion made the least important contribution to their decisions, and that medical
training and personal philosophy were major determinants. However, in treating the patient in a persistent
vegetative state, those who felt religion influenced their responses were less likely to increase the morphine
drip (-.31), allow someone elseto do it (-.30) , or allow physiciansin similar casesto do it (-.26) (all
p<.001). Other studies of non-psychiatric physicians have found that religion plays an inconsistent rolein

determining physician attitudes such that it may co-vary with greater or lesser permissiveness?12(4)

The attitudes of the respondentsisinternally consistent (mean r=.31). The statistically significant
correlation (p<.001) supports the position that the respondents shared a consistent point of view as they
moved from case vignette to case vignette. The only exception isin turning off the respirator in the case of

the patient in a persistent vegetative coma.

Survey dataon physician attitudes and practicesin regard to life termination”@?12 including this one, all
suffer form serious methodological problems. These problems include small sample size, low response

rate, limited generalizability, ambiguous terminology, insufficiently detailed questions, and respondent
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bias. Surveys need to focus more clearly on physician-assisted suicide and euthanasia, to explore beliefs
underlying physician attitudes, and to explore what specific restrictions and safeguards might be acceptable
to physicians™. Inacase based study”, variables such as the underlying disease, the patient’s mental
capacity, the patient’ s age and the degree of family support, the physicians' specialty, and physicians
religious affiliation need to be examined when exploring the attitudes toward life termination.

Itiscrucial to remember, as Pellegrino has warned®, that ethics by plebisciteis not abasis for moral

judgment.



Tablel. Psychiatrists’ Responsesto Questions About Case Vignettes (N=224)

(In Percent)
Pelvic
Pain AIDS
After AIDS: Increase
Pelvic  Biol. Rapist- Stop  Morphine
Patient* ALL.S. Pain  Treat. Murderer Respirator Drip
Would you directly assist to die?
1. Absolutely Not 3% 84% 62% 67%  04% 19%
2. Probably Not 25 13 26 14 08 23
3. Uncertain 1 02 06 04 06 08
4. Possibly Yes 29 00 06 11 44 36
5. Absolutely Yes 04 00 00 05 38 14
Refer for help in dying?
1. Absolutely Not 16% 75% 50%  56% 03% 13%
2. Probably Not 2 18 33 16 03 18
3. Uncertain 09 05 08 05 03 14
4. Possibly Yes 42 01 08 15 42 37
5. Absolutely Yes 11 00 01 08 49 17
Similar case helped to die
1. Absolutely Not 14% 2% 49% 51% 04% 12%
2. Probably Not 16 20 29 17 02 13
3. Uncertain 11 05 11 07 03 13
4. Possibly Yes 11 02 09 16 37 39
5. Absolutely Yes 18 00 02 10 54 24
Non-physician helps patient to die?
1. Absolutely Not 3% 83% 71% 62% 15%  42%
2. Probably Not 23 12 17 10 18 26
3. Uncertain 13 04 08 09 07 09
4. Possibly Yes 23 01 03 12 29 16
5. Absolutely Yes 3 00 01 07 32 07

* See text for description of case
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Chapter 6. The Psychiatrist’s Role in Physician Assisted Suicide

The psychiatrist, as a physician, isbound by duty and by law, to have as his primary goals the preservation
of lifeand therelief of suffering. The ethical constraints (precepts) in the Oath of Hippocrates
unequivocally opposes responding to a patient’ s request for assistance in dying or from counseling suicide
asasolutionto apatient’s problem(l). Thisisaposition that is specifically enunciated in the ethical code of

the American Medical Association®.

Dr. Edmund Pellegrino, arecognized leader in medical ethics in the United States, has taught what has
been called the Georgetown Mantra®, namely: beneficence, non-malfiecence, autonomy and justice® .
He opposes physician-assi sted suicide, because the moral arguments favoring it are morally inadequate,
because it distorts the healing relationship, and because the social consequences are morally prohi bitive® .

We believe as psychiatrists that we have something to contribute, which can illuminate all three areas.

Autonomy is the major challenge to the traditional “do no harm”, guidelinesin medicine. |sautonomy
really possiblein astate of intense suffering? The request for euthanasiais an act of profound desperation.
The psychiatrist can contribute by separating autonomy, determined behavior, reasoned action, and
emotionally determined behavior. Learning thisdistinction is a developmental task that must be achieved

in adolescence and re-learned from time to time later in life®.

Compassion isthe major argument in favor of physician-assisted suici de®. Psychiatrists recognize the
danger of equating compassion with responding to a patient’ srequest. To understand is not necessarily to
agree. Dr. Timothy Quill, the most articulate medical advocate of physician-assisted suicide, decided to
help his patient Dianne die by giving her the pills she requested, based on the rational (or rationalization)
that he understood”. Dr. Quill overlooksisthe danger of overidentification with the patient(s). The
realities of transference and counter-transference can alter, or distort our responses to patients.

Rationalizations to justify acquiescence to the patient’ s wish is the ultimate boundary violation® .
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Physician-assisted suicide distorts the healing relationshi p(s). The healing relationship is based on trust
Patients trust that a physician will act in their best interest. Patients, particularly the vulnerable, the aged,
and the chronically ill, have become afraid to enter Dutch hospitals for fear of being euthanized™® .
Psychiatrists are aware that the fear of adoctor can be agreat block to seeking help. To expose one’s self
to another and to put one’ s self in the hands of another, is exquisitely central to psychiatric treatment.

Without trust, treatment isimpaired.

Dr. Pellegrino states that the social consequences of physician-assisted suicide are unacceptabl e® . The
slippery slopein euthanasiaisreal. The Dutch have seen the expansion of euthanasia from adultsto
children, terminally ill to chronically ill, intolerable suffering to life dissatisfaction, from consent to

contrived consent, from voluntary to involuntary 3

In the common law, case law, and legislation, with the exception of Oregon, it isacrime to assist a person
(patient) in terminating his or her life™®. Recent efforts to overturn the law by searching for a constitutional
right to have help in terminating one's life have met with rejection by the U.S. Supreme Count™®®_ |n our

country, P-A.S. isillegal and only being practiced in Oregon.

The dilemmaisthat a physician can cling to the goal of preserving life in the face of intolerable suffering.
In this conflict, the physician must cling to preserving life, while doing the most to relieve suffering. With
the help of medication, living wills, family support, and hospice care, the physician must be available to

support their patients and keep their trust.

Why must psychiatrists be involved in the debate about physician-assisted suicide? It is because the
manifestly suicidal patient has always been the concern of the psychiatrist. Throughout history, it has been
held that the suicidal patient must be mentally deranged. A rational person would not contemplate suicide

and certainly would not request help in doing it or attempting it.



The advocates of physician-assisted suicide have argued for assistancein life termination in order to avoid
the pain, suffering and the decline of aterminal illness as rational*”. They see that death with dignity isa
reasonable desirable alternative. They believe that adequate safeguards to prevent exploitation or misuse

can be established®®.

Thereis adifference in approach to the patient if oneis a psychiatrist or anon-psychiatric physician®@.
The presumption for the psychiatrist is that the patient is mentally ill (irrational), and that the request for
suicide assistance isaproduct of theillness. For the non-psychiatric physician, the presumption isthat the
patient is rational, and requests and decisions about treatment are to be honored. This providesavery
different orientation to patients. The assumption about the irrationality by psychiatrists of patient’s
requests to die comes largely from the experience that patients who want to die, and who are treated

successfully, are often relieved.

The assessment of profound depression in the severely physically ill presents difficulties™®. The presence
of vegetative signs: |oss of appetite, weight loss, insomnia, diminished libido, diminished energy, and
increased irritability, so helpful in the diagnosis of depression, may be aresult of a physical illness as
opposed to depressive disease.  Further research is needed in the area of depression in the physically ill in

order to delineate the effect of depression in the very sick.

With regard to physician-assisted suicide, problems emerge when the non-psychiatric physician
overidentifies with his patient. To understand the basisfor arequest does not justify acquiescence with the
request. Failureto agreeisnot necessarily afailure to understand. Psychiatrists do not accept the patient’s

request for assistancein dying at face value®. Decisions are alterable as one’s emotional state changes.

Suicide remains a public health problem of great concern®. While death rates are falli ng in the United
States for heart disease and cancer, the suicide rate overall hasrisen 6%. For males over 15, it hasrisen
some 15% from 1970 to 1985. Risein death rates for adolescents® and black males'®?, two socially

vulnerable groups, have been reported. Elderly malesliving alone are at highest risk for sui cide®. More
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vigorous treatment strategies directed at palliative care and depression must be offered. If adepressionis

untreated, the possibility of suicide is greatly increased®”

. Theresponsible physician seeksto understand
the suicide request of the physically ill patient, but to search for depression aswell. Many patients had

been seen by their primary care physician shortly before their completed suici de®.

The current focusin physician-assisted suicide highlights those patients who are hopelessly physically ill.
Seventy-percent of patients who conplete suicide have one or more active or chronic physical illnesses at
the time of death®. What may be inadequately recognized is that many of theseill individuals are

depressed.

Twenty to twenty-five percent of patients with cancer are depressed, not different from the ratesin other
medical illnesses®. Suicidein cancer patients, according to Brown, occurs only in patients who are
profoundly depr%sedm). Physical illness alone does not precipitate compl eted suicide; the additional

factor isdepression.

A depressed mood, |asting one to two weeks, is anormal response to being told one has cancer'®®.
However, 25% of cancer patients suffer amajor depressive disorder at some point during their illness® .
The rates of clinical depression are much higher for those with advanced cancer, such that 70% of

bedridden cancer patients have amajor depressive disorder®.

Clinical depression is adiagnosable and treatable condition, which occurs commonly in the general
population. Onein 8 people will experience aclinical depression during their lifetime®®. Clinical

depression is a highly treatable condition with aremission rate of 55% to 70% @D,

In disabling diseases, other than cancer, depression and dementia occur with high frequency®©. |

n
Parkinson’ s disease, 40% suffer dementia and 50% will experience depression during the course of their

illness. In Alzheimer’s disease, 100% will develop dementia and 30-40% will have a depressive syndrome



during the course of their disease. Thirty five percent to 65% of stroke patients will have a depressive
disorder post—stroke(33), similar to the 45% of myocardial infarction patients who will have adepressive
disorder after a heart attack®”. Improvement in mental functioning occurs with improvement in the

depression.

Studies of suicide, depression, and mental illnessin chronically, physicaly ill patients demonstrate that
severely ill patients who reguest suicide are not likely to be free of mental illness, which may be highly

treatable. The assumption that severely physically ill patients are competent may not be warranted.

A system developed to respond to the request for physician-assisted suicide was suggested by T. Quill®®),
encompassed in the physician-assisted suicide law in Oregon, and supported by highly informed psychiatric
coIIeagues(zo) . The assessment of the mental and emotional state of the patient isleft to the discretion of
the treating physician, who may or may not ask for mental health consultation. The focusis onrelief of
pain. The mental state of the patient is seen as secondary. In the Dutch experience™® pain was not the
most common reason that patients asked the physician to assist them in dying. The Dutch reported that 10ss
of dignity (57%) and feeling worthless (46%) were more common than pain. The fear of being dependent
isthe major reason for such arequest by an American population(35). The quality of lifeis asimportant as
pain relief in requesting physician-assisted suicide. The mental state of the patient becomes the key

element in a physician’s assessment of the patient’s request for help in dying.

When a depressed patient makes the request for life termination, it should not be taken at face value.
Psychiatric experience with the suicidal patient leads to seeing the wish to die as a product of mental
illness, as a symptom of adisordered mental state. In psychiatry, if the patient is appropriately treated, the
wish for death will disappear. Given the increasing recognition of individual autonomy rightsin our
society, it is argued that one has alegal and moral right to demand services from their doctor such as

physician-assisted suicide.
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The decriminalization of suicide, which psychiatrists have vigorously supported, does not imply aright to
demand assistance in suicide!™. Psychiatrists and others that have recognized that punishing the completed
suicide by confiscating hisreal and personal possessionsimpacts their family, not the suicidal individual.
Denying burial in hallowed ground to the completed suicide confers rationality on the behavior that church,

state, and medicine all have come to recognize not to be the case.

In the protocol offered®® for usein regulating the application of physician-assisted suicide, aterminal
illnessis either assumed or explicitly described. One of the criteriais that the patient suffersfrom a
terminal illness and has six months or lessto live. The physician can be expected reasonably to make a
prediction about the probable life expectancy of the patient. The predictive ability of the physicianin
regard to life expectancy isin question®. Short-term survival predictionsin ICUs are not very accurate
and long-term survival is even more poorly predicted(37). Problems exist in predicting survival timein

Hospice patients as well 8.

The psychiatrist would have a difficult time participating in physician-assisted suicide because depression
and hopel essness accompanies such requests and are often, if not always, treatable. The idea of offering
physician-assisted suicide asa legitimate treatment option servesto underminetrust. The patientin
Holland® who has suffered with depression for 10 years, unresponsive to treatment, sees a new
psychiatrist once and is given sufficient medication to end her life. Thisis not a scenario that encourages
families and patients to seek psychiatric help. There are enough barriers to seeking medical assistancein

general, and psychiatric treatment in particular.

Psychiatrists have observed the misuse of psychiatry by the state as part of the state’ ssocial policy. The
techniques for the mass destruction in Nazi Germany were developed by psychiatristsin mental hospitals
on their mentally retarded and mentally ill patients("o). In Communist countries, mental hospitals were used
(41)

for the treatment of political dissidents, which was another exampl e state-determined medical activity

In our country, 12% to 14% of critical care physicians have terminated a patient’ s life without consulting
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the patient or the patient’ s surrogate, and 3% have done it even over the objection of the patient’s

surrogate'?.

Physician-assisted suicide as alegitimate option invites giving in and giving up on the part of the physician.
Astreatment efforts prove fruitless, or as the patient beginsto suffer more, physician-assisted suicide
provides an out for both patient and doctor®. Rather than continue to search for palliative care and to bear

the burden of frustration; physician-assisted suicide ends the burden for the patient and the doctor.

It must be recognized that physician-assisted suicideis socially disruptive(35). It places ademand on theill
and the old to do the right thing, to no longer be aburden on them (children), and to conserve economic
resources for heirs. These are not hypothetical scenarios. Depressed and suicidal patients argue that their
families would be better off without them. The elderly see themselves as aburden on children. A

childless, elderly couple with resources in the millions committed suicide to avoid becoming destitute, gave

their sizable estate to the Church, and were encouraged to do so by their minister®®.

If the doctor thinks physician-assisted suicide is appropriate and offersit as an option, will patients be
subtly encouraged to pursue such an option? In our current climate of cost effectiveness, sending home
underweight newbornsisjustified by insurance company physicians as fostering necessary maternal-infant
bonding. Will physician-assisted suicide be seen as a cost-effective medical procedure, husbanding the
limited medical dollars for more productive therapeutic interventions? It is no coincidence that the first law
legalizing physician-assisted suicide occurred in the same state, where rationing medical care to the poor

has begun.

The psychiatrist’srole in physician-assisted suicideisto call vigorous attention to the destructive nature of

amedical practice that would include physician-assisted suicide as an option. Psychiatrists must not kil |49,
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Chapter 7. In Conclusion: A Placeto Stand

Supporters of physician-assisted suicide to the dying patient would limit the right to those individuals who
have access to good palliative care®™. The Robert Wood Johnson Foundation®® is funding two projects
related to the care of the dying patient calling attention to the absence of adequate palliative care for the
dying patient. Patients with metastatic lung or colon cancer overestimate their survival probabilities®.

Hospitalized patients 80 years or ol der® were unwilling to trade living well for living longer.

The potential role for the psychiatrist in end of life care emerges for those patients who are able to explore
their wish to die, an investigation of motives, which may prove clarifying(S) . Aneight-step guideline to
assess areguest for physician-assisted suicide is offered by Dr. Linda Emanuel® of the Institute for Ethics
of the AMA Thisguideline starts first with an assessment for depression; and, second, with the

establishment of the adequacy of a patient’ s decision-making capacity. Both involve psychiatrists.

The need for psychiatric screening for depression is demanded in view of the difficulty non-psychiatric
physician havein diagnosing depression”®. The assessment of decision-making capacity remainsa
psychiatric task, in view of the difficulties non-psychiatric physicians have in diagnosing cognitive
impairment™®. Despite the warnings of our colleagues™®, the psychiatric role for assessment in end of life

decisionsis anecessary one.

The treatment philosophy of the Hospice movement*? best fits with the physician’s commitments, if not to
cure, then to relieve and to comfort. Psychiatrists must join all physicians to reduce suffering near the end

of life.
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